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Before the 
Federal Communications Commission 

Washington, D.C. 20554 
  

 
 ) 
In the Matter of  ) 

  ) 
License Acquisitions, LLC  ) WT Docket No. 02-55 
 )  
Request to Rescind ESMR Election – ) 
Improving Public Safety Communications  )  
in the 800 MHz Band )  
 )  
  
To: Secretary, Federal Communications Commission 
 

APPLICATION FOR REVIEW 
  
Pursuant to Section 1.115 of the Commission’s rules,1 License Acquisitions LLC, (“LA”) 

submits this Application for Review of the Public Safety and Homeland Security Bureau’s 

(“Bureau’s) Reconsideration Order.  That decision dismissed LA’s petition seeking 

reconsideration of the Bureau’s denial of LA’s request to rescind its Enhanced Specialized 

Mobile Radio (“ESMR”) election.2  

The Reconsideration Order was decided solely on a single procedural ground – the 

petition’s submission to the email address established by the Commission for the filing of 800 

MHz rebanding pleadings instead of the Electronic Comment Filings Systems (“ECFS”).  The 

Bureau’s interpretation of the procedural rule was in error, and it was also a misuse of the 

Bureau’s discretion.  In any event, that procedural ground for dismissal does not apply to this 
                                                            
1 47 C.F.R. § 1.115. 
2 License Acquisitions, LLC Request to Rescind ESMR Election – Improving Public Safety 
Communications in the 800 MHz Band, WT Docket No. 02-55, Order, DA 18-768 (July 25, 
2018) (“Reconsideration Order”).  The Reconsideration Order followed the Bureau’s initial 
decision in March 2018 denying the ESMR election rescission request.  License Acquisitions, 
LLC Request to Rescind ESMR Election, WT Docket No. 02-55, Order, DA 18-238 (Mar. 12, 
2018) (“Order”).   
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Application for Review.  Moreover, the underlying Bureau decision contained a serious 

substantive error that must be corrected – rebanding would be facilitated by the election 

rescission, not impeded by it.  Furthermore, grant of LA’s original ESMR election rescission 

request would serve the public interest in maximizing use of the spectrum.  

The Reconsideration Petition Should Not Have Been Dismissed on Procedural Grounds  

The Bureau dismissed the reconsideration petition because LA submitted it through the 

email address, PSHSB800@fcc.gov, established as a filing system for non-docketed filings 

related to the 800 MHz rebanding.3  As the Bureau noted, Section 1.106(i) of the Commission’s 

rules provides that “Petitions [for reconsideration] submitted only by electronic mail and 

petitions submitted directly to staff without submission to the Secretary shall not be considered 

to have been properly filed.”4   

But the Bureau’s reading of Section 1.106 is incorrect.  The purpose of not permitting 

reconsideration petitions to be filed through electronic mail or directly to staff is so that they are 

filed in a central location with the Commission.  That can be “by commercial courier, by hand, or 

by electronic filing through the Commission’s Electronic Comment Filing System or other 

electronic filing system…”5  For 800 MHz rebanding issues related to a single licensee like the 

initial ESMR election rescission request and the reconsideration petition, that filing system is the 

email address PSHSB800@fcc.gov though which LA submitted its petition.  Notably, LA 

submitted its reconsideration petition to the Secretary, not any individual staff member. 

While the Bureau claims that docketed filings “should continue to be filed in the 

Electronic Comment Filing System (ECFS) or as otherwise provided in Part 1 of the 

                                                            
3 Reconsideration Order ¶ 3. 
4 47 C.F.R. § 1.106(i). 
5 Id. (emphasis added). 
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Commission’s rules,”6 it accepted the original request from LA without returning it, placing it in 

the docket or seeking public comment on it.7  If the underlying request does not belong in an 

ECFS docket, then it is hard to see how a related reconsideration petition would need to be 

placed in ECFS.  In any event, the language cited by the Bureau only indicates that filings like 

the reconsideration petition “should” be made through ECFS rather than must.8  

Further, there is nothing that prevented the Bureau from accepting LA’s reconsideration 

petition, especially given the clear error reflected in the denial of the rescission request and the 

public interest benefits that would accrue from granting the rescission request.  Section 1.106 

does not bind the Commission or a Bureau into dismissing a reconsideration petition based on 

how it is filed.  Indeed, the Bureau could even act on its own to set aside the Order.9   

The Commission Can Accept This Application for Review  

Fortunately, the Commission can correct the Bureau’s procedural and substantive errors.  

It may accept applications for review of Bureau decisions when there is an “erroneous finding as 

to an important of material question of fact” or “prejudicial procedural error,” both of which 

apply here.10  Even if the Bureau is correct that LA did not comply with the letter of Section 

1.106, it is within its rights to review that decision.  Indeed, as a matter of practice, the 

Commission and its Bureaus often accept filings that do not strictly comply with the 

Commission’s Part 1 requirements.  And the Commission has the power to waive its rules for 

                                                            
6 Reconsideration Order ¶ 3 (emphasis added). 
7 Because the initial request and the reconsideration petition were never placed in the docket by 
the Commission, they are attached here for the full Commission’s consideration. 
8 Reconsideration Order ¶ 3 
9 See 47 C.F.R. § 1.113. 
10 47 C.F.R. § 1.115(b)(2)(iv, v). 
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good cause shown.11  Each of these reasons provides a sufficient basis for the Commission to 

review the Bureau’s Order and Reconsideration Order, and reverse them to ensure that the 

public interest in LA’s underlying request is properly evaluated. 

The Bureau Erred in Rejecting LA’s Rescission Request 

The primary reason for the Bureau’s rejection of the initial request was that it claimed 

rescission would require revisions to the 800 MHz band plan.12  This is incorrect.  To the 

contrary, rescission of the ESMR election will facilitate rebanding.  LA has never had the 

frequencies removed from its licenses, so the old frequencies could not have been properly given 

to any other licensees and have never been available in the Vacated Spectrum License Database.  

LA’s frequencies therefore are still available to it to reassume as its own.  Furthermore, LA’s 

licenses, which contain a very small number of frequencies in the Mexico sharing zone, would 

still be governed by the Mexico border band plan just as they would if they were assigned to 

someone else.  Further, the conclusion that allowing LA to rescind its ESMR election would 

entail reopening the rebanding process is also erroneous.  Had LA never elected the ESMR 

channels in the first place, it would have been allowed to stay in the old frequencies as an 

incumbent, albeit on what is essentially a secondary basis.  Indeed, this was the path chosen by 

some licensees, and it is the path that best suits LA now. 

Rescinding LA’s ESMR Election Would Serve the Public Interest 

Permitting LA to rescind its ESMR election will serve the public interest in maximizing 

the use of the radio frequencies.  LA requested authority to rescind the ESMR election because it 

believes it can better serve the public by leasing its currently authorized frequencies in the 800 

MHz Interleaved, Expansion and Guard bands to its affiliate Iota (formerly known as M2M 
                                                            
11 47 C.F.R. § 1.3. 
12 Order ¶¶ 8-9. 
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Spectrum Networks).  This spectrum is much better suited than the ESMR band frequencies for 

Iota’s machine-to-machine communications.  Further, because LA’s status will essentially be 

that of a secondary service, no other potential user is disadvantaged by its use of these 

frequencies.13 

 Rather than re-opening rebanding, it will also help resolve a long-standing issue that 

currently prevents the completion of rebanding and implementation of the Mexico border band 

plan because it would remove coordination obstacles between Sprint’s existing ESMR band 

deployment and LA’s potential ESMR band network.  A Sprint representative called the proposal 

an “elegant solution.”14  This would allow Sprint to better use the spectrum it is using in the 

ESMR band and provide LA an opportunity to immediately deploy on its licensed frequencies. 

Resolving this long-standing issue in this win-win manner is equitable as well.  It has 

been 13 years since the initial ESMR election was made by LA’s predecessor and eight years 

since LA acquired the licenses.  LA’s attempt to deploy service to the public with these licenses 

has been completely thwarted by delays in the rebanding process and the long-standing dispute 

over how to coordinate with Sprint.  Rescinding the ESMR election would help to remedy the 

harm done by these delays.    

For the foregoing reasons, on review of the Bureau’s Order, the Commission should 

grant LA’s underlying ESMR election rescission request. 

 

 

                                                            
13 Improving Public Safety Communications in the 800 MHz Band, Report and Order, Fifth 
Report and Order, Fourth Memorandum Opinion and Order, and Order, 19 FCC Rcd. 14969, 
15059 ¶ 162 (2004). 
14 Email from James Goldstein, Senior Counsel, Sprint Corporation, to Rob Somers, General 
Counsel, License Acquisitions (Mar. 15, 2018). 
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Respectfully submitted, 
 
 
/s/      
Pantelis Michalopoulos 
Christopher Bjornson 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, NW 
Washington, D.C. 20036 
(202) 429-3000 
Counsel to M2M Spectrum Networks, LLC 

 
 
August 24, 2018 
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November 28,2017

Filed via E-mail to: PSHSB8OO@fcc.gov
Marlene H. Dortch
Secretary
Federal Communications Commission
445l2th Street, S.W.
Washington, D.C. 20554

RE Petition to Rescind Election to Relocate 800 MHz SMR EA Licenses to
ESMR Band. Active Licenses: WPLM227, WPLM228, WPLM229,
V/PLM230; Affected Renewal Applications and Requests for Waiver: V/PSJ755,
ULS File No. 0004738836; WPSJ756, ULS File No. 0004738838; WPSJ760,
ULS File No. 0004738839; WPSJ761, ULS File No. 0004738840; WPSJ762,
ULS File No. 0004738841; WPSJ766, ULS File No. 0004738842; WPSJ767,
ULS File No. 0004738843

Dear Ms. Dortch:

License Acquisitions, LLC ("L4") respectfully requests that the Commission allow it to
rescind the election made by Silver Palm Communications, Inc. ("Silver Palm") on May 13,

2005, affirmed February 6, 2006, with regard to the 800 MHz SMR EA licenses referenced
above (the "Election"). The Election was made to relocate the licenses to the ESMR Band as

part of the 800 MHz rebanding process. On March 10, 2011, License Acquisitions ("L4")
affirmed the Election in good faith, believing LA could relocate its operations to the ESMR
Band. Given the events that have since transpired, it appears LA's only course of action is to
rescind the Election and complete the rebanding process by keeping its licenses' original
frequencies.l

LA's licenses cunently authorize operations in the SMR portions of the 800 MHz
Interleaved, Expansion, and Guard Bands.2 After rescinding the Election, the licenses should
retain their status as EA licenses on their current frequencies.3 The attached letter dated August
15, 2013 from the 800 MHz Transition Administrator (the "TA") shows LA's current

t This request was made directly to the 800 MHz Transition Administrator, who advised on November 16,

2OI7 that it lacked authority to approve it.
t On May 23,2011, LA filed applications to renew the licenses. Those renewal applications should now
be granted. On May 20,201I, LA filed a request for a waiver of the deadline to commence ESMR
operations, which would become moot if the Election is allowed to be rescinded.
t The TA has however pointed out that certain licenses within the U.S.-Mexico Sharing Zone will need
revised replacement frequencies.

3131. E. CAMELBACK ROAD, SUITE 450, PHOENIX, AZ 8501.6
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frequencies in the "Frequency Proposal Report for License Acquisitions, LLC" attached thereto.
All of the frequencies should still be available to LA because the licenses were never modified to
transition to the ESMR frequencies shown in the report. To the extent any frequencies are not
available, replacement frequencies should be available in the Interleaved, Expansion or Guard
bands. Therefore, no third parties should be prejudiced by the rescission of the Election at this
time.

Rescission of the Election will not affect public safety, critical infrastructure, or other
incumbent operations. LA does not conduct cellular operations that would be prohibited after
rebanding is complete, and its future operations will comply with all interference regulations.

The public will benefit from the rescission because LA and Sprint will not be required to
power down systems to avoid interference with each other in the ESMR band. Sprint has likely
been concerned that the ESMR operations of LA would potentially cause interference issues due
to the proximity of their channels to each other. LA believes the rescission allows Sprint to
absorb the ESMR channels allocated to LA into Sprint's EA licenses, allowing Sprint to give
better service to its subscribers throughout a large portion of Texas and into Oklahoma.
Removing the uncertainty of this process will also allow LA to expand its operations to provide
machine-to-machine network services to mobile devices.

Sprint has not paid any of LA's proposed costs to transition its licenses to the ESMR
band. The only costs requested were an allowance for attorneys' fees should Sprint and LA not
agree to terms on a Frequency Reconfiguration Agreement. The parties did agree to such terms
without issue, therefore no costs are due. LA does not foresee requesting any reimbursement for
any costs associated with rebanding should the Election be rescinded. The TA has pointed out
that certain licenses within the U.S.-Mexico Sharing Zone will need revised replacement
frequencies, however LA will not be requesting any reimbursement for retuning costs.

LA looks forward to resolving this situation expeditiously. LA understands and accepts
that granting the rescission of the Election may require unforeseen issues to be resolved with the
TA to complete the rebanding process.

Respectfully submitted,

t¿.L1,*,"*
Rob Somers
General Counsel
Direct: (602) 808-1020
rob. somers @ smartcommllc.com

3131. E. CAMELBACK ROAD, SUITE 450, PHOENIX, AZ 85016
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cc Michael Wilhelm, FCC
Brett Haan, 800 MHz Transition Administrator, LLC
James Goldstein, Sprint
Carole Downs, License Acquisitions, LLC
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